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In the last few years the Internet has become a technology no longer limited to elite and academic institutional use, and has emerged as an expanding popular medium of information exchange, communication and content dissemination. In this paper I am going to consider the case of the recorded music industry in this new technological environment as emblematic of the wider problems that have beset various content sectors during this period. Music has been one of the key cultural/artistic mediums to be aggressively commodified, and the industry's problems find parallels in areas as diverse as newspapers and the film industry. Some elements of the account I develop here of the music business are more apposite for other sectors than others, but here I shall leave this issue to one side.

The invention of a new carrier medium for music (starting with piano rolls and subsequently a number of other technologies, including vinyl records and now Compact discs) has repeatedly contributed to shifts in the distribution of reproduced music driving some companies out of business and helping others get started. In this sense, while digitisation may have a major impact on the way we receive, appreciate and ‘use’ music in our lives, it is far from the first such technological ‘revolution’ to confront the music business. Thus, while digitisation may turn out to be as important as the first technologies that enabled specific performance to be captured, the music industry has also successfully adapted to previous technological changes; the question is whether this technological shift can be as successfully incorporated into the industry’s preferred business models? 

Music had been performed and utilised in social inter-relations across many millennia, but the widespread commodification of the reproduction of performance (in the last century) is clearly linked to the industrialisation of cultural production. Questions about the commercial control of artistic endeavour and the social dissemination of cultural artefacts have always been central to critical perspectives on the music industry (as well as other cultural industries) and this has become an increasingly important issue as in recent years market control has been further consolidated in what has historically always been a relatively oligopolistic sector (Bishop 2005). After discussing some contemporary developments in the music industry, I will conclude that this consolidation may reflect the emergence of a two tier market; a division between the large scale ‘traditional’ industry and the smaller scale (perhaps artisanal) smaller artist/enthusiast led independents focussed on other business models of music distribution. But before looking at these changes, it is as well to briefly specify the music business of the last few decades.

The music business: commodification for distribution

Recall that in Karl Polanyi’s discussion of the ‘great transformation’ from feudalism to capitalism, the key capitalist commodities, money, land and labour became subject to property relations through a narrative of markets, efficiency and ownership. Stories were (and are) told about why we must treat these ‘fictitious commodities’ as property (despite their social character) for the good of society and its continued economic development (Polanyi 1957: 72/73). For music the shift to a largely commodity status was a longer process, moving from a period of patronage and minstrelsy, and the commercialisation of sheet music sales during the eighteenth and nineteenth centuries, but only accelerating with the advent of recorded sound. With the technologies of reproduction under their control, music-sector industrialists claimed that by allowing music to be treated as a commodity, the audience for any particular artist would exponentially larger than could be managed by the artist’s own efforts.

Although music production now is often focused on sales of specific (recorded) performances, in the pre-industrial phases of human musical culture, music was most often not produced for commercial reasons, but rather for social and ritual fulfilment. Indeed, music continues to be made and enjoyed socially, remaining embedded within non-commercial cultural practices, at the same time that specific elements are being commodified. Because this non-commercial activity continues, the global music industry has needed to continually (re)construct music as a saleable commodity (through a narrative of commodification). However, it is this property narrative that has been challenged and indeed has partly broken down with the advent of digitised copying, and new arenas and channels of communication between artist and listener/fan; channels unmediated by the large music companies. Thus, there is considerable tension in the contemporary global music industry between the (capitalistic) attempts to control music expression and the varied/diverse desire to use and enjoy music(s). 

In the last quarter of the twentieth century, the recorded music industry was patterned by consolidation of the mass market, and now just four ‘majors’ currently dominate the global market for recorded music: Sony/Universal Music Group; Warner Music Group; Bertelsman Music Group; and EMI. Moreover in the last couple of years, while having been unsuccessful, Warners and EMI have been engaged in a number of attempts to merge, which would reduce the ‘big four’, to the ‘big three’. The current four major companies are part of larger entertainment conglomerates whose interests stretch from film production to hardware manufacturing. Most accounts put their collective share of the global market for recorded music at between 75% and 80%, and they remain overwhelmingly dominant in their main markets.
 

From the industry's perspective the two central issues for the sector's future (the reproduction, and the distribution, of music) come together in the realm of intellectual property rights (IPRs). Intellectual property is intended to make knowledge and information behave in a similar way to material goods in a market (May 2000: chapter one) and is thus a central element in the industry’s commodification model. More generally, capitalists’ recognition of the importance (and value) of knowledge- and information-related resources has reinforced their desire and need to control, own, and profit from such resources, defined as property. In a similar way to which the land owning aristocracy, during the growth of intensive farming, sought to enclose that which had previously been common land, intellectual property is predicated on the remaking of knowledge and information as property despite its potential for free availability (May 2000: 48). To enable a price to be taken by capitalists, (recorded) music must be rendered formally scarce and this is achieved by the legalised limitations of use owners can mandate by utilising copyrights, alongside various technological limitations. The possibility of cheap or even free reproduction and/or distribution must be resisted, and rendered illegal, if music is to remain a commodity around which an industry is organised.

In light of this continuing commodification, and despite being developed from an analysis of the historical particulars of nineteenth century capitalism, Karl Marx’s analysis of the centrality of property relations to the functioning of capitalist society therefore remains as resonant today as it was one hundred and fifty years ago.
 Simply put, Marx argued that capitalism is built on the relations between property holders and those who only have their labour to bring to the market. If capitalists are to make a profit, and therefore accumulate more capital as they must to survive as capitalists, they need to find things to buy and sell. Most importantly they must find things to buy which can be combined by labour and then sold for more than their collective input costs. This requires a regime of property rights to allow for the legally sanctioned transfer of resources (including labour) through market relations. Historically capitalists have managed to render many things as property, and the expansion of IPRs represents merely another phase of their need to mobilise raw materials (their inputs) as property.
 Commodification (the construction of legally recognised property from socially existing ‘things’) is at the very centre of the ‘logic’ of capitalism (and in the context of this paper, the music industry).

Commodification allows relations of power between individuals to appear as relations between (formal, neutral) things. And, the most important ‘thing’ to be rendered as a commodity is an individual’s work, or labour. By depicting labour as a commodity, capitalism presents the appearance of an equal exchange between contracting parties in a neutral market, rather than the unequal relationship between the powerful and the (relatively) powerless (Marx 1887 [1974]: 77 and passim). The work contract is made to appear as an agreement between equal parties over the transfer of a commodity or property (in this case, musical outputs of various kinds). But for Marx, the formal appearance of (legalised) neutrality obscures crucial differences in power between the parties, with capitalists controlling the means of production while those that work for them merely have their own labour to deploy. However, such a description might need to be modified in light of the latest developments of (informationalised) capitalism, this division is still clearly evident in the relationship between musicians and record companies. 

One of the driving forces behind the long history of the division of labour is the need for capitalists to hide their (unwarranted) appropriation of surplus by claiming that only they can organise complex processes (Marglin 1974: 38). Thus, record companies have been careful to ensure that they buttress their claims to privileged knowledge of the market (as well as the mechanisms of music reproduction and distribution). For musicians, composers and performers to take advantage of the system, to profit from their labour, the rights to their outputs (codified through copyright) have to be transferred to companies that agree to ‘market’ their creative outpourings. Although there have always been attempts to record and distribute music outside the major global recording companies, the ‘majors’ have hitherto mostly remained the only route to large scale distribution; for instance, the recent use of MySpace and other non-traditional modes of distribution by the Arctic Monkeys was followed by a contract with a major record company, not the continuance of independent distribution for their work. 

Historically, independent record companies have only been able to garner international success by allying themselves through licensing arrangements with the ‘majors’, who have used their affiliated labels as one way of obscuring their domination of the global industry. To secure significant distribution musicians’ products the majors have been able to maintain the perception that rights need to be assigned to a large company, who then control those rights for exploitation. However,  recording industry contracts are notoriously unbalanced, as Steve Albini (1997) has illustrated at some length; when the income is shared out, the artist is last in the line for a share of total income generated by their music, well behind the record company itself, the producer, the manager, the studio and lawyers. 

The industry revolves around this exploitation of the monopoly privileges of copyrights. Or as Simon Frith put it some years ago:

For the music industry the age of manufacture is now over. Companies (and company profits) are no longer organised around making things but depend on the creation of rights (Frith 1987: 57, emphasis in original).

Companies are able to exploit these rights, partly in the traditional manner of selling carriers (CDs, Cassettes and now digital downloads), but also by exploiting the rights’ income that can be gained through public performance, and through music’s role in enhancing the value-added of other goods (from advertisements to movies). The possibilities of value added spread far to include rights over marketing artists images on clothing, image rights and other areas where the star-value can be co-joined with other products to enhance overall market price. While noteworthy for its possibly unprecedented high monetary value, EMI’s contract with Robbie Williams to ensure the company controlled and profited from rights’ income in all these areas, not merely the direct recording rights, was merely the latest development in widened rights-based contracts.

All this is to say that the emergence of new technologies does not necessarily indicate a profound change in the underlying relations of production or their (intellectual) property based organisation. However, one question has become the focus of much recent discussion of the music industry: has the advent of digital music reproduction, alongside the increasingly widespread deployment of powerful new information and communications technologies (ICTs), fundamentally undermined the global music industry’s ability to continue to function as a capitalist industrial sector? This has prompted much discussion of piracy and the continual conflation between commercial piracy and what use to be called ‘home-tapping’ but we might nowadays refer to as (to coin a phrase) ‘home-burning’.

Scarcity, digital rights management and iTunes

It is an often repeated claim the music industry is beset by a tide of counterfeited material, that undermines the market for legitimate music releases across the world, and when linked to the (claimed) widespread disregard for copyright on the Internet by music consumers who download music files from non-industry-sanctioned   providers, this is presented as a major crisis for the major record companies. Their response to these difficulties has been essentially bi-directional. In one direction, the major companies have continued to endeavour to control not merely the rights to mechanical reproduction of musical performances delivered through the normal encoded carriers (i.e. CDs), but have also expanded the sorts of rights they can exploit. The major companies have recognised that a ‘superstar’ brand (be it individual performer or group) can produce value-added not merely in their primary field of creativity, but across many associated fields. This ranges from the uses to which other industries can make of recorded performances (thus the expansion of agencies helping companies link their ‘product’ with advertising campaigns and films) to new services like mobile phone ring tones based on the ‘hooks’ of popular songs. This strategy is not a new departure (see Chapple and Garofalo 1977: 306-308), but the depiction of the music industry as a rights-exploitation industry is increasingly more apt.

In the other direction, the music industry has tried to challenge the rights of customers to use industry’s product in any way they see fit. This has been successful on one level, inasmuch as the industry (allied to other content carriers and software manufacturers) have been able to establish strong legal protection for their favoured technical fix, digital rights management (DRM) technology. Interestingly the legal protection of DRM makes explicit that the rights being protected are neither performers’ or authors’ rights, but rather the rights of ‘owners’. Therefore, while copyright retains a normative appeal to such narratives of creativity, the legal regime around DRM is explicitly a response to commercial interests. Perhaps in recognition that these protections still will be unlikely to enable them to prosecute the large scale individual (claimed) trespass on these companies' rights, the industry has also stepped up its (re)inscription of consumption norms. The discourse around copyright serves the industry well here, focusing as it does on the individual creator, stressing the rights for such individuals to both benefit from the use of their creations, and to control the way these creations are used. 

The difficulty for the industry, as Wilfred Dolfsma has noted, is that many consumers intuitively recognise that while the ‘intended effects of copyright are to create a flow of income for creative artists in order to encourage creative activities, the real effects are different.... [creating] an environment where record companies and music publishers make large profits’ (Dolfsma 2000: 6). Indeed, as David Nelson reports, with the exception of a few globally predominant artists, there are few who make money from their royalty payments; indeed Nelson assembles a gallery of relatively famous artists who claim to have never had a royalty cheque, although one must assume this means that their royalties have never outstripped the ‘advance(s)’ paid on signing their recording contract. Nevertheless, most (relatively) successful artists continue to make a living from live performance and thus the exposure that (free) file downloads provide are conceivably quite valuable for expanding the audience for performance (Nelson 2005: 577-590). Indeed, one recent study reported in the Financial Times suggested that the vast majority of artists made more from touring that from royalties, with large stadium level acts typically making 75% of their income from live performances (Edgecliffe-Johnson 2006a). This may be why the music industry has been able to find relatively few artists to come out publicly against (digital) copyright infringements, and why some have come out quite positively on the side of the downloaders and file-sharers.

Although unlikely to pass off home-made copies as our own creations (which would be plagiarism), the re-recording of selected tracks onto recordable CDs (or cassettes), or the recording of whole CDs for friends is seldom regarded as immoral or illegal (Frith 1987: 60). Joëlle Farchy and Fabrice Rochelandet surmise that: ‘illegal copying in the record industry can also be interpreted as a natural reaction of consumers confronted with a highly concentrated market, in which copyright law essentially protects the monopoly of the major companies’ (Farchy and Rochelandet 2002: 182). Thus, it may be the suspicion (or even contempt) of the music industry itself that has lessened the social barriers to copying copyrighted music. Additionally each case of reported sharp practice by record companies that appears in the media (and this is hardly an uncommon occurrence) does little to shore up their reputation as responsible and ‘fair’ operators. The increasingly public disputes over the use of DRMs, prompted by investigations by the UK National Consumer Council and continental European consumer groups, have also revealed the extent of the control that the industry wishes to claim over consumer behaviour and activity, itself hardly popular with the industry's customer base, revealing as it does the extent of the control the industry seeks over users, not least to halt practices that while formally illegal have for many years been tolerated as there were few methods of halting them.
 Moreover, such practices have in the past been facilitated by legally available devices (often sold by the hardware divisions of the conglomerates record companies belong to), and as such has become customary activity that is now threatened by the record industry’s attempt to (re)establish control over their valuable properties.

This mistrust of record companies suggests that one possible future for the production and consumption of music is the continued expansion of the performance centred model, alongside sponsorship deals for tours, and the use of linked products (such as tour merchandise) to support the income of musicians alongside direct sales of (own-produced) CDs. As I will discuss below, this is already starting to happen and has the potential to return music to something similar to the socio-economic model of minstrelsy and patronage that was historically predominant prior to the successful insertion of intermediation services by the recorded music industry in the twentieth century. Using on-line communities like MySpace and other arenas, musicians are establishing direct contact with their fans for promotional and marketing activities, but are also increasingly able to sell their music direct to their fans, bypassing the established music industry completely.

Nevertheless, the music industry has put their hopes for salvation in DRM, and to support this technical fix the industry (alongside the film and software industries) lobbied hard for a new (globalised) legal protection against the circumnavigation of technical protections for copyrighted material.
 Established in the World Intellectual Property Organisation’s multilateral Copyright treaty in 1996, this protection was included as a major element in both the US Digital Millennium Copyright Act (DMCA) 1998, and in the EU Directive on Copyright 2001. In the EU and the US it is now illegal not only to use, or develop processes which might circumnavigate DRM software protection, but also to ‘traffic’ in these processes (to publicise them on the Internet or elsewhere) (Bygrave 2002; May 2007). Thus, both technical and legal means are being deployed by the music industry to try and hold back consumers from fully utilising the advantages of digitisation.

That said, music industry corporations' managers recognise that in one sense they are fighting a rearguard action against the successors to Napster. While Napster ran off a central server and was therefore easily targeted by rights enforcement efforts, the non-centralised file-swapping (peer-to-peer) networks like Gnutella, Aimster, Kazaa, Grokster, Freenet and others developed since will be much harder to close down as there is no-one who can be held easily legally responsible (Leyshon 2003: 18-21). Moreover, as many of these products have been developed as open-source software, it is often difficult to ascertain a single ‘directing mind’ that might be targeted for prosecution. As an alternative record companies have launched a number of legal actions against Internet Service Providers to trace specific bulk infringers, as well as targeting individual and groups of consumers as examples of the levels of fines that prosecution can bring (which again has done little to raise the reputation of the industry among its key customer groups). 

However, peer-to-peer file-transfer is not only slow and time-consuming, for many it is beyond their technical capabilities, and therefore the threat remains more potential than actual. Although the technical-skill threshold is dropping all the time with the spread of broadband, and easier to use copying tools, most consumers want reliable and safe services, and thus have flocked to the legal file download providers that have established themselves since 2003. The market leader iTunes (that uses a system of DRM for its services) accounts for an ever increasing share of music sales, with a clear impact on sales charts (in 2006, Gnarls Barkley single ‘Crazy’ became the first UK number one to be the result of download sales alone).

Older generations grew up with the expectation that music would be purchased from retailers, and that the carrier itself had some intrinsic cultural value (the record collector was only the more extreme version of this practice). But, as Paul Brindley notes the ‘qualities which today’s older consumers frequently associate with music - the anticipation of buying a record, the tactile nature of handling it for the first time, the sense of ownership as it becomes part of the collection - could well become anathema to music fans of the future’ (Brindley 2000: 35). Certainly, music seems to have become much more of a disposable consumption item, and in some musical realms has moved away from more ‘artistic’ models of long-term commitment to consumption (although such models of aesthetic enjoyment were always partial), reducing the possibility of developing long-term careers based on large communities of committed fans. Although this may further facilitate digitisation and pay-per-play service models of music distribution, it also undermines the socialisation into music consumption that the record companies, at least partly, have relied on in the past to maintain their income streams from major stars. 

While the ‘problem’ of illegal downloading is currently not as wide-spread, nor as easy for the normal consumer, as the hyperbole from the industry would have us believe, neither is it completely clear that it is really a problem. It is not certain that file-downloaders do not buy CDs: one French study suggested that over half of downloaders went on to buy CDs of artists they had sampled over the Internet (study cited in Farchy and Rochelandet 2002); other research among users has concluded that while file-sharing certainly takes place among social networks, this is part of a communal consumption of music that expands the number of people likely to purchase music CDs by these artists (Jackson et al 2005). Thus, while there can be little doubt of the potential for digitisation to disrupt the music industry’s industrial organisation, it is not self-evident that it will necessarily immediately do so; studies of actual consumer behaviour suggest that there are ways in which the previous modes of distribution can be dovetailed with the new consumer practices that are enabled and fostered by the increasingly widespread use of the Internet (and broadband connections).
 

However, this is not how the major record industries see it, and one of the key elements for particular rights’ holders to adopt forms of DRM is the perception of the extent of unauthorised copies that are being made of any specific product (Rothchild 2005: 556). Here, music industry representatives and leaders have always been of the opinion that there is a large number of infringements taking place, that are robbing the industry of revenue. However, this is based on an assumption that infringing copies crowd out non-infringing copies of any specific musical product. Given the increasingly varied choice both of forms of music itself, and also between music products and other life-style and leisure activities (such as computer games, surfing the net), while some music may be listened to and downloaded if it is effectively free, charging for such products might decrease the distribution of such music quite severely. Conversely, the free distribution of music files may itself stimulate more sales among marginal consumers, with having sampled music they might not have bought speculatively, actually purchasing the products they have initially ‘stolen’.

Nevertheless in light of the difficulty that digital copying by end-users is perceived to cause the industry, and the relatively difficulty of limiting this sort of behaviour, the industry is searching for a coherent response. In September 2003, the Recording Industry Association of America settled its case against a twelve year-old female honours student in Manhattan. Recovering $2000 from a child living in subsidised housing did provoke hostile headlines on the front pages of many US papers; the notion of suing children produced a popular howl of disgust. Antagonising your prospective long terms consumer base is not a viable way to deal with problems in the industry, as is now perhaps dawning on industry executives. More recent cases have targeted those who upload files in bulk and can therefore be identified as not merely casual consumers, and have garnered significantly less unwelcome coverage while also establishing significant penalties as a deterrence for ‘normal’ consumers.

The move to associated rights may be a more sustainable response. This plays to the one scarcity it is difficult to violate, the individuality of the performer (and their image); there is only one Robbie Williams or Britney Spears! There may be little hope of completely protecting the reproduction rights that an artist’s output represents, but there is considerable ability to control other aspects of their scarcity. From T-shirt sales, to tour tickets, from film appearances to TV specials, there are many ways that the performers individuality can still be exploited, and where copying is much more easily policed. In the past there has been significant division of labour, between record companies, managers and artists in the holding of rights for these various activities. As record companies are less able to fully recover their ‘investment’ through music reproduction they will seek (and have sought) to control other rights and therefore the access to other income streams. In this regard the future of the record industry may lie in the complete control of their artists’ rights. Indeed, Sanctuary, a leading independent label, used to make over half its profits from such non-musical income streams, before the company was plunged into crisis after over-estimating its ability to exploit the rights to new signings. In the past, there have always been artists who have profited more from their marketing than their record sales, now this is likely to become a more generalised situation, the record companies are going to want/need their share of these incomes streams.

In another development, drawing on the live performance model, the use of web casting to allow access to the intimacy of superstars’ secret concerts may be a further way to profit from artists under contract. Paul McCartney’s Little Big Gig in 1999 was web cast to a world-wide audience who could watch McCartney perform at the Cavern Club (Duffett 2003). The scarcity of the artist as a live performer can be utilised to generate exposure (and income from subscription sites), and while this is yet to become a major element in the industry, its advantages are clear (the immediate ‘liveness’ of the event is what is being sold, perhaps more than the actual content). Again, the expansion of the ‘major’ companies’ typical contracts to cover such broadcast rights seems likely if this develops into a significant global medium.

Unfortunately for the ‘big four’, and although these major companies have been conducting a extensive campaign to retain and protect the business models that they have profited from for the last decades, another model of music consumption and enjoyment has (re)emerged through the potentialities of digitisation, and it is to this alternative that I now turn.

The two tier future?

Now that the business model of the major record companies is not so obviously the only manner by which musicians might profit from their talent, commentators on the music industry have become increasingly interested in the Grateful Dead model. Here, stressing the scarcity of the individual performers, the live event becomes the key commercial moment. For many years the Grateful Dead (surely the 60s hippie generation’s longest surviving band) encouraged the taping of concert recordings on the grounds that this would enlarge the audience for their live concerts, which as their record sales declined remained a major form of income for the band. Importantly this lenience only extended to ‘tape traders’, the barter network that allowed tapes to circulate among fans with no financial implications. When these recordings become commercial bootleg issues (for sale) the band took legal action for copyright infringement against those distributing them (Marshall 2003: 67). Thus, the rights of sale of performance are maintained while the ‘community’ that supported live performance was enlarged by non-commercial distribution of concert recordings. The norm of consumption for live music was upheld, while the tapes circulated outside the commercial avenues of reproduction. 

In one sense this is a return to the model of music production (especially for those music styles not subject to patronage) which was dominant for many centuries before an industry reproducing music for profit was possible. This form of making a living from music has never really gone away, although for many years it was seen as transitory stage prior to (although often never actually leading to) national and international success through the the sale of recordings. Performance was a proving ground to establish a following that would prompt music industry interest, and the successful marketing to a more extensive audience than could be reached through concerts alone. For many styles (of which perhaps Jazz is the most obvious contemporary example) this remains the key area of income generation for artists.

Industry indifference to non-mainstream, non-superstar, music has allowed the continuing existence of the independent sector, producing niche musics and the occasional international success (such as Katie Melua's debut album on independent Dramatico, which has sold over 3 million copies worldwide). Additionally, many artists have recorded and then sold their own recordings, side-stepping record companies completely; for instance, Kate Rusby, a folk singer-songwriter managed to sell 60,000 copies of two self-funded recordings on her own record label. The Internet has proved vital in achieving this level of sales, and may represent one model for the future. Recordings can be sold at concerts and via the Internet, utilising postal delivery. Likewise John Otway has maintained a close relationship with his core fans through though Internet-based communication, and has managed to fund tours, and cooperated with fans over choices of commercial releases (leading to an appearance on Top of the Pops) while having no major company contract (Ellen 2006). 

Furthermore, although music sales by the majors continue to decline, industry spokesmen do not dispute that only around two fifths of sales contraction might be directly attributable to ‘piracy’, leaving the majority of this decline to be accounted for by other reasons. Independent labels (such as Zomba Music and the Beggars Banquet group) continue to develop successful careers for their artists, and have seen both sales and profits rise at the same time the majors have reported market contraction. This suggests the cause of decline in major companies sales, which they often attribute to the theft and duplication of their products by ‘pirates’ actually might be caused by ‘creative’ issues, and by sales outside normal retail channels. 

The increasingly fragmented and divergent forms of music on offer may have moved a large number of consumers outside the traditional channels of the recorded music market. Certainly direct sales by artists and independent labels are unlikely to show up in industry sales statistics, and while this may not account for all the claimed fall in sales, it must have had some impact (which remains unrecognised by the industry lobbying organisations). Given that the pornography industry is often held up as a major realm of innovative behaviour as regards the sale of content, it is interesting to note a similar shift in Internet-porn. 

There is an apparent (and growing) move towards individualised pay-per-view, interactive, porn sites run by independent entrepreneurs (i.e. the ‘artists’ themselves) bypassing the larger combined sites. Although these often offer niche-products (based on specific fetishes) they also offer a direct link between audience and performer, in what Jonathan Coopersmith has referred to as the ‘democratisation of pornography’ (Coopersmith 2006: 10).  This shift in market relations mirrors (or even precedes) similar shifts by non-mainstream musical performers and artists, where it is the scarcity of live performance that becomes the loci of profit making, alongside an individualised commercial relationship with the purchaser.
 However, while the music industry has been slow to adopt these new methods, pornography companies have been swift to move to new forms of distribution. That said, as Coopersmith (2006: 15) notes, the key difference between pornographers and the music industry, is that the former work on the (seemingly plausible) assumption that demand for pornography is effectively insatiable, while the music industry seems to have encountered the limits of demand, or at least the demand for its mainstream, mass products.

This shift in the patterns of demand may suggest that those musical genres hitherto relatively under-exploited by the majors are the very areas where profitable activities linked to the reproduction and distribution of musical performances may likely remain possible (no surprise to the thriving independents in niche markets from jazz to folk music). The use of Internet downloads to try out new music for free also may have a positive effect on sales if the initial download can be turned into sales of items under-exposed through radio and other media. Already some artists (and companies) are offering free downloads with exactly this intent.

As Steve Jones (2002: 222ff) argued, the arrival of the Internet has led to a process of radical disintermediation (the removal of previously existing commercial stages between production and consumption). While it is unlikely that there will ever be a complete lack of intermediation between artist and consumer, not least of all as this would require perfect information on the part of the consumer as regards what music is on offer, Jones suggests that a form re-intermediation is the only manner in which the industry can survive (by offering sorting and signalling services). However, for the major companies to continue their oligopolistic domination of the industry, as they have done during previous changes in the mode of distribution, they must control the means of distribution. The varying and on-going technological and legal strategies adopted by the industry may indicate that the ‘majors’ may survive this latest set of challenges (McCourt and Burkart 2003), but this will involve some clear changes in the way they do business; paradoxically the strongest contender for a new business model has emerged from Apple (and Steve Jobs) rather than from within the industry itself. 

Certainly, the iTunes Music Store launched by Apple in April 2003, represents a powerful model for the next stage of the recorded music industry. Rather than suing or attacking the audience for music, Jobs has argued that iTunes will compete on the basis of the quality and breadth of catalogue offered. Indeed, a study by Piet Bakker (2003) demonstrates the plausibility of this strategy: iTunes dispenses with the slow frustrating search for a good file among many offered on illegal services, only one legal file of a song is offered; for parents iTunes allows children to be shielded from pornography; and it includes features like artists’ own play-lists and other (marketing) features absent from illegal systems. The issue of pricing remains, and Bakker concludes that there will always be those who use illegal services. 

Nevertheless, iTunes’ sales during its first eighteen months were around 1.5 million downloads a week and with 25 million songs sold in the first three months (Naughton 2004); by the beginning of 2006 Apple was able to report the one billionth download (Johnson 2006). In April 2004 Sony launched its similarly structured SonyConnect exploiting the company’s strength in music and hardware, demonstrating some confidence in the potential of this new mode of commodity relations. More recently Microsoft has also tried to enter the market with its Zune music player, having initially regarded this as a service and market that could be ignored. However, initial problems with interoperability (linked to the robust Microsoft DRM system), even with tracks bought from Microsoft's previous on-line music service (BBC 2006), and the late move into a swiftly maturing market seem to have already undermined Microsoft's ability to compete against iTunes and the other established download service providers (Waters 2006). Whether Microsoft will be able to construct a competitive position in this market remains to be seen.

The company's interest in a market that in 2005 was worth around $500milion, and looked to continue its accelerating growth (figures from Brown 2006), is hardly surprising, and suggests that this may indeed be one clear direction out of the difficulties the music industry finds itself in. Certainly given that the companies are able to earn more per track through iTunes than the equivalent from CD sales (Steve Jobs, quoted in Brown 2006) this may provide some respite from other pressures, provided that the current government-linked investigations on pricing on both sides of the Atlantic do little to force reductions.

Perhaps most interestingly, while iTunes and SonyConnect have to various degrees retained aspects of DRM (and Zune has a robust DRM system), the second placed provider in the market for digital downloads, eMusic which specialises in music from independent labels, supplies files for download that are completely free from any DRM-related restrictions. Thus, without deploying any form of restriction on use (and thus allowing files to be potentially freely onward distributed from initial purchases), eMusic has established its position as the second largest on-line retailer of downloads, selling around 3.5 million songs a month (EDRI-gram 2006). There is also an increasing awareness that utilising such services as MySpace (following the example of the Arctic Monkeys in the UK) may be a way of securing a fan base that will then prompt a major record company to sign a band to a more traditional contract. This use of file-sharing and downloading has prompted the establishment of services which allow various forms of downloads for unsigned bands, ranging from free services (often through MySpace or similar ‘community’ portals), to sites that offer sales packages, sometimes utilising DRM protection for the files provided to fans.

On one level, it may all be a question of how music is consumed: the market for DVDs has been much less afflicted by home copying (although organised criminal counterfeiting remains a major problem). However, as Fred von Lohmann has pointed out, this is hardly because DVDs cannot be copied in the same way CDs can. Rather, they are a much more complex product, consumed in a different way, and perhaps most importantly through either rentals or purchase can be consumed much more cheaply relative to single music tracks.
 The costs in time and effort to secure a digital copy of a film far outweigh the costs of consumption (with rental costs for a movie well below the legal download costs for an entire LP worth of songs), suggests that the music industries’ real problem is a question of pricing rather than home based ‘piracy’. 

One further shift in practice that may save the physical-carrier element of the music industry, and which is already starting to happen, is for companies provide extra value-added to make a CD a more attractive purchase. Thus, some releases are already coming with extra CDs of remixes, or are released as dual use discs which in their DVD mode contain videos, unseen interviews and other elements that consumers might regard as adding value to the product. These moves to a more complex product may allow the industry to balance a market for transient music consumption, based on downloads, with a longer term more traditional market (with some continued attempt to build fan loyalty to specific artists) through the continued sales of CDs.
 This suggests that various elements in the music industry have started to appreciate that the deployment of DRM as a ‘fix all’ solution misunderstands the changes in consumption patterns and the increasingly competitive environment that surrounds the music industry, and that this misunderstanding by the majors has allowed a rapidly expanding non-traditional sector of music distribution to emerge and flourish. 

It is this alternative sphere of music production and consumption that is expanding and will likely make the two tier market for music much more obvious. Certainly, in one sense the music industry has always had two tiers – the major companies sphere and the (true, rather than major company affiliated) independents, alongside artists own market activities. What the Internet and its ever widening usage have presented to the non-majors tier is a considerably enhanced ability to reach the mass market where significant sales can be achieved. From the independents’ point of view one of the key advantages of a digital download model of supply is that it removes the need to organise a considerable investment in physical stock of the music carrier (here the zero marginal cost of further digital copies is the key aspect of the technology that will advantage small and artisanal operators). Certainly, the marketing spend that can be mobilised by major companies will for some time continue to be more important than the purported possibilities of word-of-mouth marketing, but as most artists were never able to build global careers, it is far from clear that artists need to establish global superstar status to make a reasonable living from their talent and creativity.

Our social enjoyment, and social production, of music pre-dates the commodification strategies of the global music industry, and while some form of payment may continue (suggesting some continued form of commodity relationship) there is no reason to suppose that the forms of commodification which have benefited the industry in the past will do so in the future. Indeed, the return to some form of ‘minstrelsy’ (musicians travelling and playing live as a central part of their working style) may also have the beneficial effect of returning the focus of music making to the direct (and often immediate) relationship between performer and audience. The political economic organisation of society will continue to inform and shape the organisational possibilities for music (musicians need money to eat, like the rest of us), but equally cultural practices still allow music to often inhabit a space at least partly outside market relations.

Conclusion

In the past the music industry has reacted to, rather than led, its customer base. If this continues then it is difficult to imagine the recording industry surviving in its current form much beyond the death of the generation who originally set out to purchase popular music in bulk during the 1950s and after. Younger consumers are assailed by other demands on their spending power, from computer games to mobile phones, from Second Life to DVDs. Placed alongside the (possible) dearth of exciting and innovative new music, perhaps we should not be surprised that the industry is having some problems, nor that like most of us, record industry executives would rather complain about outside disruptions than look at the industry itself and wonder whether the problems may stem from the business itself. 

The decline of the ‘majors’ as intermediaries may allow us once again to more often capture the joy of direct communication; the hairs on the back of your neck tingling when the emotional connection sparks. Although the construction of modern music to successful templates has often driven innovation to the margins, this has never managed to kill off creativity and the enjoyment of organic musical development. The collapse of the oligopoly of reproduction may free us from the industrialisation of music and encourage artists and listeners to (re)construct the direct relationship upon which music has always thrived. The one-hundred year hiatus, when the global music industry interposed itself between creators and audience may soon be over, and although the industry is likely to survive in one form or another, there is also a clear aesthetic benefit to re-establishing a community of creative interaction, most obviously evident in live performance. 

It is this other sphere that represents not so much a challenge to the mainstream music industry (although it is often perceived as such), but rather establishes a two tier market for music: one casual, the relatively uncommitted and volatile tier, served by the established companies, and a smaller, although lively tier of enthusiasts and artist led enterprise. Already the download chart is starting to exhibit both volatility and also an openness both to new music, but also revived interest (spurred by outside events, such as the screening of a film on TV) in older tracks. Certainly there will be traffic across between these two tiers, and indeed, as has always been the case the majors will seek new talent from the independents (and from re-releasing material into the download market – such as the entire Beatles back catalogues). However, with the ability of digital technologies to deliver a reasonable working income to non-affiliated musicians, the majors’ claims to be able to support an ecology system of musicians are starting to ring hollow; and when this happens we might ask what exactly is the point of the first tier of the music market where the majors reside? 

Here a plausible business opportunity for the majors (and their marketing departments) may be the ability of record labels to become more explicit sorting mechanisms for (busy) consumers music choices, offering short cuts to music that may appeal to consumers unable to, or unwilling to locate themselves in the specialist groups where new artists and their music emerge and are enthused over.  Whether the industry can rebuild its trust relations with its customers to enable it to fulfil this role will remain to be seen, but given the history of the industry it is not a foregone conclusion that this is a workable strategy for the survival of the majors. Thus, while there are certainly roots out of their difficulties, it is by no means clear that the majors  will be able to continue to dominate the reproduction of music as they have done in recent decades, which in itself may be no bad thing.
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�	. For my extended analysis of the global music industry see May (2005), and see Barfe (2004), Chapple and Garofalo (1977) and Eliot (1990) all of which cover the longer history of the industry very well.


�	. Other aspects of Marx’s analysis are also useful for analysis of the information age (May 2002), but here I only note the usefulness in regard to the role of property rights in the music industry.


�	I have discussed these issues in much more detail in May (2006)


�	Elsewhere, I have discussed at length the impact of DRM on the social perception of markets for digital goods, see May (2007).


�	. It should also be stressed that the influence of the US music industry did not stop there; considerable lobbying pressure was brought to bear over specific aspects of the DMCA before it was finally passed by bother Houses of Congress (see for instance, Imfeld and Ekstrand 2005).


�	. Early indications are this combined model is how the movie industry will seek to roll out downloadable films: a combination of download and physical DVD purchases, although currently due to the much larger files involved, technically the movie industry lags the developments in the music industry (see Taylor 2006).


�	. see also ‘Sex Empires: Queens of Porn’ BBC2, 2 November 2003. This view is echoed by ex-Factory boss Tony Wilson (2003) who notes that Internet porn entrepreneurs have often been invited to talk to the annual ‘In the City’ conference and still the music industry has been slow to pick up on the methods that have allowed the Internet pornographers to develop a successful business model.


�	. See Fred von Lohmann’s remarks in Fordham IPMELJ (2005: 1047)


�	 This explicitly is the strategy being adopted by EMI, see Edgecliffe-Johnson (2006b)





